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ROBERT J. ABBon
414 JACKSON AVENUE
CAPE CANAVERAL, FL.

32920
15 June, 1995

OFFICE OF THE SECRETARY
William F. Canton, Acting Secretary
FEDERAL COMMUNICATIONS COMMISSION
1919 M Street, N.W.
Washington, D.C. 20554

JUN 2~ 1;"5

Re: COMMENT TO NOTICE OF PROPOSED RULEMAKING, 27 April,
1995, FCC 95-180, IB Docket 95-59, DA 91-577, 45-DSS-MISC- 93.
Preemption of Local Zoning or Other Regulation of Receive Only Satellite
Earth Stations.

The Undersigned respectfully submits the following comments in support

of the above Notice.

1. The modifications to 25.104 in paragraphs (a) through (f) present a

great improvement over the 1986 Order. However, a weakness still exits, as this

revision does not dissuade litigation. The Commission should consider an

enforcement mechanism of monetary fines to dissuade local governments from

ignoring the1995 Order as has occurred with the 1986 order. No penalty is

specified in the proposed 1995 Order .

2. I was a City Councilman-elect for the City of Cape Canaveral in
')

1992 and 1993 and I can speak from a perspective of sitting beside my "city

officials" as a Council member, and standing before them as a private citizen;

because they are insured, they demonstrate no fear in ignoring this Order.
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3. As in my case, and others before me, when fines and penalties are

assessed against citizens for violations of local Satellite Antenna Ordinances,

the accused citizen (herein referred to as "the victims") of my City must spend

$1000 for legal representation before a City Board and an additional $3000 to

$5000 to file a Petition for Writ of Certiorari in the Circuit Court. If one does not

know enough "information" to record in the Code Enforcement or Land Use

Board minutes, the official record will be weak and the case will be lost. I am an

electrical engineer with NASA, I do understand the technology requirements,

many victims do not and the courts are unwilling to appreciate the requirements.

4. In the Circuit Courts of this County (Brevard) it is presumed that

local governments are representatives of their people and therefore, even when

the law appears favorable to the victim, the Courts will rule in favor of the City.

The burden of proof and attorney fees and costs still rest upon the shoulders of

the victim. In the rare event the victim does prevail, there is no entitlement to

recover their legal fees. The City depends upon these financial burdens as

their enforcement tool. When I presented the 1986 Preemption Order and case

law to my Board, they advised me "If you disagree with our decision, go into the

federal court." So I did. Their insurance company advised them to settle, (see

exhibit) they ignored the advise, hid behind the city's $100,000 insurance policy

(Florida League of Cities) and the insurer paid all the legal fees to defend them

in federal court.

5. With the City of Cape Canaveral facing a Civil Rights lawsuit under



42 U.S.C. 1983 and 1988, with no usable rear yard on my lot and with the

physical impossibility of placing the 12 foot antenna in an 18 foot wide yard with

a 15 foot side setback prohibition, the City's Building Official, James E. Morgan

testified, at trial, that the "side" yard, as depicted on the city's official survey

(1981) with the words "15 foot side setback" scribed within the side yard

area was now declared by Morgan (1993), to be a ,rear yard. Not coincidentally,

the city antenna ordinance does not require rear yard setback compliance.

6. U.S. District Court Judge, G. Kendall Sharp asked one question

during the trial; ("What's a Ku Band?"), accepted Morgan's statements, and

based his decision on the opinions of the City's "expert", who testified that the

antenna could "operate while obstructed up to 50%", and testified as to the vast

range of reception while located in the setback area of the side yard, which was

all hypothetical nonsense because it is unlawful to install it in that location.

Additionally, the satellites from 122W through 137W degrees are obstructed

from line of sight because of an 11 foot duplex to the west of this location and a

maximum antenna height restriction of 7 feet (see photos), and all the INTELSAT

satellites are blocked to the east. These are the absurd realities of what

"litigation" against a local govemment means to those who have lost in the court

sYStem. Generaiiy, the courts do not appear to ba interasted iti cJaiifyiiig lila

technical rationale on this satellite technology or a vague objective in an Order.

7. To this day, I am at a total loss to understand how a sitting federal

judge can accept this characterization between a "rear" and a "side" yard.

8. When I challenged the absence of the health safety and aesthetic



..

objectives in the Cape Canaveral ordinance, the City found an earlier version

that did have the verbiage but without defining intent or motive, and the District

Court still accepted it. The City has no historical districts or planned communities

regarding "aesthetics". The City used "hurricanes" for their "health & safety"

motive and retained Dr. Ron Cook, a structural engineer commissioned by the

State of Florida to assess the damage from Hurricane Andrew and recommend

improvements to building codes to minimize damage. However, the City did not

use his testimony because he opined (see exhibit p 49-50):

"from a structural perspective I could design you an adequate
support system for a satellite dish on top of your building, on the
side of your building. But in fact, from a structural perspective, it
can be done, there is no reason to preclude that from a structural
perspective."

9. The Commission should consider that local government may be

more interested in protecting their cable franchise commissions over a citizens

"right to receive". (Cape Canaveral receives $120,000/yr in franchise fees.)

10. Additionally, apartment owners, as a large class of citizens who

are unable to afford a single family home, (or an attorney) may desire to utilize

this technology. There is a purpose of watching television but also the capability

to interface the satellite dish to the computer, such as the Direct PC application.

11. The Commission should consider a complaint form specifying

WHO, WHAT, HOW, WHEN, WHY etc. in that the general public need not be

attorneys, zoning, land use or communication experts to assert their rights and

once again, it should consider a penalty structure as an enforcement tool and to

defer the cost of enforcement.



12. Finally, The Commission should consider some type of

consideration for those of us who sought the Commissions intervention (160083)

but were advised by the Commission, to "exhaust" our local remedies, and

according to the courts, are now forever "estopped" from our right to use this

technology. I spent twice what my house was worth on legal fees and still lost.

13. In an imperfect world, the citizens under these local governments

are defending their right to use this technology against the resources of the

municipalities and their insurance company. This is the reality of the situation.

Enclosed are my exhibits. Thank you for this opportunity to comment.

Sincerely,

rl~l)~
Robert J. Abbott

Exhibits:
1) Photo's, 1984 and 1993 Satellite Antenna installations
2) Florida League of Cities Settlement Opinion
3) Testimony of James E. Morgan, (p267-281)
4) City Survey: 414 Jackson : Exhibit #33
5) Deposition of Dr. Ron Clark (p49-50)
6) 11th Circuit Court of Appeals: # 94-2135/D.C.#92-1113
7) Affidavit of attorney fees.
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PHOTO #2
414 Jackson Ave. Cape Canaveral, FL
Satellite antenna pointed toward
the southwest~Galaxy 1 133'W
Height is 7 ft. to the center of dish.

PHOTO #3
414 Jackson Ave. Cape Canaveral, FL
Satellite antenna pointed toward
the southwest~Galaxy 1 133'W
Height is 7 ft. to center of dish.
dwelling blocking antenna is 11 ft high
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PbFAX NUMBER (407) 425-9378

PLOR1DA LZAGUE OJ'' CZTIX.
PcrBLIC ~sx SERV4CES
POST OPYIC~ BOX 53006~

ORLANDO, FL 32853-Q065

please deliver t~e following pages(s) to:

Name: JOHN KANCILIA, ATTORNEY

Company/City: REINMAN. HARRELL, GRAHAM. MITCHELl: &. WATTWOOD, P.A.

y=-::
II
- PLAINTIFF ATTORNEY FEES

407-676-0729

GARY BRADEN

LEGAL OPINIONRe:--------------------------------------

RAPA FAX No. :

From:-------------,rc.:::;;------------------------

CLAIM HUMBER: G920181 DGB

,_, .dER~ CITY OF CAPE CANAVERAL

OCCURRENCE DATE: 07 01 92

CLAIMANT: ROBERT ABBOTT

We enclose a copy of the legal opinion rendered by Lamar Oxford. Attorney, stating that the

plaintiff would be entitled to attorney fees under 42 USC 1983 and USC 1988 should he

prevail on his claim. The Federal Communications Commission ruling obviously holds that the

ordinance of the City of Cape Canaveral pertaining to receive only satellite dishes is not

legal.

We also enclose a copy of the Declaration Pages of the Coverage Agreement whic~ shows no

specific excess insurance above the $100.000/200,000 basic coverage 1s applicable•.

The Florida Municipal Insurance Trust will provide coverage for plaintiff attorney fees

arising out of the above claim.

,al Number ot PaCJe3 7 Includinq Cover Sheet.

~lease c~ll ~07-~2S-9~(2 it you do not receive all pages.

Oata Sent: 11 30 92
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Claimantt Robed: Abbott

r.
Deu Mr. Brad_",

Thank you VQry ~uch tor ~te~rin9 ~h1. lDte~••t1~g ..~t.r to
us. Tau have requQ5t:8d our oplnloft on the 801. 1••uft of thf)
ela1Mant's Qrtti~l@ment to attorn.,'. tv.s.

AS you XztOW, ala.1mant AbJ)ot.1: tohxou9h =_ ..tt.&ZAey X!Ja r..ee of
t:hg LO\fl\de8 r DI:08d1c::k fi.ra h~. alleged t. th. ..eBlber C!.~Y·.
ordinance pX'ol\iblt1ng c:*~a1u ift8tal14t s of e4rth s~.c.J.on

entennas is \lnconst.1tutJ.O&'l4L H. '~TI.0ilY pJ:ovld'CS th. C1.ty
attorneys wibh a copy of ~1. propo••d fed. 81 aoa~t e~l.1nt tor
DeClllrl'~ory ll"lJ..t. t~ alleges 'that. • Clq. v1qlated t.he
alai••nt', ~on.titut1onal ri9ht. to free p• .ch r a~. proc••• end
equal p~otec~~on of the 1&W84 It tb.rat*ze b~1n9. a ~lat. fo~
violation ot c1.v.U riqht. Qnd.r -42 U'C IU'3, &11(1 a ela1lll lor:
attorney'. !eelS unciur 42 use 1.988.

In O~J;' op.in1on, such aled.• tor A1:.'torftj'4. f"''' wO"ld b. viable
1f c~a..jJQ(\nt: prevailed on bilt eaullra Qt ac:t. 011.1, Should the City .
cap1tulilte and agfJ!e (to allaw the -:1 i_A1:. t.o rein.~l.I h.111
Itlt"lli.te cUsJt and w,\thdraw ita OWn ord1na . a, it I.. cleu that:. ~h.
claimant has prevail.d.



Mr. Cilry Braden
Pag9 Two
Novembor 30, 1992

If II civil rights Olluse of Rct1.on is 'Viable unc18r circ\UII.tancea. attornoyr,
£QO entitlement under 62 USC 1988 1, lnvo~.d. w. a~e very t~liar with the
claimant's attorney, Ki~ Lee. vho 1. former.fader.l Judg_ John Reed r

• protGI6 at
Lowndes. Droadtck and has proven to b. _n e~cell.fte litleator in pr.vlouB ~Aao.

,.,e have encounttred hinl. H. and R.tllld ate not only knowflfor b.1ns abla to
substanC1ate their cla1ms undtr the law, bue also receiving favorabla tr••taent
ft'om the local f6dor111 judBD~, who rever. lo~or JUdge Aoed.

Thus, ve believe you, should concClPtrlte on negotiatil'l& the mount of the
f8_, since ~ntitlement ~ould likely be • futila fi&ht. In Harlan y. CitY of
Corel G§ble~, .C••• No. 84-07793, thea Dad. Oounty Circuit Oourt found that a
simlla~ City o~dlnane. prohibiting 8at.l1ita dishQ. wa. UQcQP.titutiQnal. Th.t
find1n~ .lone !nvokes the type viol~tion8 ~d.r which 42 USC 1983 claim8 ••y be
brought, and A plaintiff prav&liling on IIJlUlltI:'is &t\tit16d to at:t:orney'. fe~s "tth1.n
th~ £edera~ jUdg~/~ discration und~r 42 UfC 1988. '

The four Court Orders from N.w Yorlt and Hichitan .11;0 r611ad upon Cha
Fhint:iff h~re Are verlfiab1y tood law. in .ddltl.on to t:h.. Florida. 6 ... of HArlin
'V. OJ tv of Coxal GAili.!. EACh find th,t &overnaental prohtbi tions: on the
inscallat:ion of satellite dich". are uncc.ust:itutlona1, 1nvoklnl Section 1983
action$ and SQc·tion 1988 entitleMent to attorney'. focu:.

Plaase also note that e 42 USC 198' aetion need Dot h& groUddod solely on
• viohtiotl ot the. U. S. Conf:titut1on. Instead., l.t may b. It"ounded upon .a.
vlolfttiQn of any f.durd laW' or regulatibn. suoh •• tM FOC re&ulation pr$'
6mpting local ordinanC9Q on In.tallption 6f satel1lte dishes. at 1~.ue hera.

In th~ Michigan e~se of LQs;h1ayn ~ Cftt gf Pt'rbotG, th* F.deral Oourt
found thBt tha loeal ordinance ~u pre-anP'~edby tho FCC regulation. and onjo1ned
thQ City from enforcinl tb ag&lnlt ita r••ident:s.lrt the Rew York f.doral court
csse of Erml~t v, Town of BrQokbl~n, 780 t. Supp. 120 (edt NY 1992). that court
found such f~deral regulation. i~.ued under the mandatQ of ContrQsa conetltute
"lE\w~1I wit:hin the meeting of 42' USC 1983. Thue. tl"1c Oourt: eon~luded that
plaintiffs involved in the oivil rlgbts lawsuit ~6so1v6d. by 1J~t:tlement are
entitled to 8rt Bward of ~t:torn,y'.. fee. al the pr,vJ,Ulng party. when the
s6ttlement grant~ all Dr Borne ~f the reli~f sought in their CD~pl.int'~nder 42
USC 1988.

Thus we ~~t1pQct£'ul1y aubnit th't c:1~hnant Abbtot:t herR would be ent1tled to
attorney's fees undQr 42 USC 1983 and 1988, should th~ City deeide to .8t~le on
the ilsue of the claimant's re1n.t.l1ation of a ,.tellite dish. We urJ. you,
howQver, to attempt to nego~l.t. a settl.~nt or tbi. ~&tt.r 9hich include.
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)k. CJCIlry BrAden
1'890 3
Nov.mbe~ 30, 1~92

~n a~tornoy'. fO~ down ~ron the '6,sbo cur~8n~~y clalms4.

. ThAnk you very much for: tb9 o~p~Qnlty to ba of. a ••l_ta1M:8 to
you in thJ.' matto::" and ple~J1~ let u. bow how we ~"n help t:urther.

D41. d••0
Laur.~. OJ[

WOlpc
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1

2

HEARINGS AND WE SOLICITED ANYONE WHO HAD A NEED OR A

FEELING ABOUT MAKING INPUT.

1

2

A.

Q.

WITH THE CITY OF CAPE CANAVERAL.

AND WHAT IS YOUR POSITION?

3 Q. BUT MY QUESTION IS DID YOU HAVE ANY TESTIMONY 3 A. I'M THE BUILDING OFFICIAL.

4 FROM ANYONE WHO HAD PARTICULAR KNOWLEDGE CONCERNING 4 Q. HOW LONG HAVE YOU BEEN THE BUILDING OFFICIAL

5 SATELLITE RECEPTION TECHNOLOGY? 5 FOR THE CITY OF CAPE CANAVERAL?

6 A. YES, WE DID. AND I DON'T RECALL HIS NAME, BUT 6 A. THIS TIME I THINK I'M GOING ON SEVEN YEARS, A

7 I DO HAVE THE INFORMATION HE GAVE US. 7 CUMULATIVE TOTAL IN THAT JOB OF ABOUT TEN YEARS.

8 MR. LEE: I DON'T HAVE ANYTHING MORE. 8 Q. AND AS THE BUILDING OFFICIAL FOR THE CITY OF

9

10

THANK YOU.

THE COURT: THANK YOU, SIR. YOU'RE

9

10

CAPE CANAVERAL, WHAT IS THE SCOPE OF YOUR DUTIES AND

RESPONSIBILITIES?

11 EXCUSED. 11 A. THE ADMINISTRATION OF THE ORDINANCES AND THE

12 CALL YOUR NEXT WITNESS. 12 CODES OF THE CITY.

13 MR. ROPER: YOUR HONOR, WE CALL AS OUR NEXT 13 Q. DURING THE COURSE OF YOUR OCCUPATION IN THAT

14 WITNESS, JAMES MORGAN. 14 JOB, HAVE YOU HAD OCCASION TO REVIEW CERTAIN

15

16

WHEREUPON:

JAMES MORGAN, ~.
15

16

DOCUMENTS REGARDING MR. ABBOTT'S RESIDENCE WITHIN THE

CITY OF CAPE CANAVERAL?

REGARDING THE INITIAL PERMITTING AND CONSTRUCTION OF

17

18

19

CALLED AS A WITNESS, HAVING BEEN FIRST DULY SWORN

ACCORDING TO LAW, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION

17

18

19

A.

Q.

YES, I HAVE.

ARE YOU GENERALLY FAMILIAR WITH THE DOCUMENTS

20 BY MR. ROPER: 20 THAT RESIDENCE?

21

22

Q.

A.

MR. MORGAN, WOULD YOU STATE YOUR NAME, PLEASE?

JAMES MORGAN.

21

22

A.

Q.

YES, I AM.

LET ME SHOW YOU A COPY OF A SKETCH WHICH HAS

23

24

25

Q.

A.

Q.

AND WHAT'S YOUR RESIDENCE ADDRESS, SIR?

413 LINCOLN AVENUE, CAPE CANAVERAL.

HOW ARE YOU EMPLOYED, SIR?

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

23

24

25

PREVIOUSLY BEEN IDENTIFIED AND DISCUSSED AND ADMITTED

INTO EVIDENCE IN THIS CASE, BUT ASK YOU FIRST OF ALL

IF YOU CAN ORIENT YOURSELF TO THIS DIAGRAM, WHETHER

ANTHONY ROLLAND, RPR-CM
(407) 648-9095
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OR NOT YOU RECOGNIZE THIS AS BEING AN OVERALL DIAGRAM

MORGAN - DIRECT - ROPER

270

BUILDING PERMIT WAS APPLIED FOR?

~

2 OF MR. ABBOTT'S RESIDENCE AND THE NEIGHBORHOOD? 2 A. IT WAS APPLIED FOR A DUPLEX.

3 A. YES, I DO. 3 Q. AND WHAT GENERAL AREA ARE WE TALKING ABOUT WITH

4 Q. DO YOU RECOGNIZE THAT THIS IS ROSALIND AVENUE 4 REGARDS TO THE AREA FOR WHICH THE PERMIT WAS

5 HERE RUNNING NORTH AND SOUTH? 5 SUBMITTED?

6 A. YES. 6 A. FROM SOUTH TO NORTH THERE WAS 63 FEET ON

7 Q. AND THIS IS JACKSON AVENUE THAT WOULD BE 7 ROSALIND, AND THEN GOING WEST FROM THE POINT

8 RUNNING IN AN EASTERLY AND WESTERLY DIRECTION? 8 BEGINNING ON JACKSON WAS 100 FEET TO THE WEST.

9 A. YES. 9 Q. SO IN THIS DIRECTION HERE YOU'RE TALKING ABOUT

10 Q. FIRST OF ALL, THE RESIDENCE THAT MR. ABBOTT 10 63 FEET?

11 RESIDES IN, IS THAT A DUPLEX? 11 A. YES, SIR.

12 A. IT WAS PERMITTED BACK IN I BELIEVE IT WAS 12 Q. AND IN THAT DIRECTION YOU'RE TALKING ABOUT 100

13 DECEMBER OF 1980 AS A DUPLEX. 13 FEET?

14 Q. THE PROPERTY ON WHICH THIS DUPLEX WAS 14 A. THAT'S CORRECT.

15 CONSTRUCTED, THAT IS, IT'S CONSTRUCTED IN PART ON 15 Q. AND THAT WOULD BE THE ENTIRE FOUR CORNERS WOULD

16

17

LOTS 15 AND 16 AS PLATTED IN THE CITY OF CAPE

CANAVERAL, IS THAT CORRECT?

16

17

BE THE PARCEL OF PROPERTY FOR WHICH THE PERMIT WAS

APPLIED?

18 A. THAT'S CORRECT. I BELIEVE IT'S 63 FEET ON 18 A. THAT'S CORRECT.

19 ROSALIND AND 100 FEET ON JACKSON AVENUE. 19 Q. NOW, AT THE TIME THAT THE P~RMIT WAS APPLIED

20 Q. AND THE PORTIONS OF LOT 15 AND 16 INVOLVED, 20 FOR, DID THE CITY OF CAPE CANAVERAL HAVE IN FORCE AND

21 THEY'RE THE SOUTHERN PORTIONS OF BOTH OF THOSE? 21 EFFECT AN ORDINANCE THAT DESCRIBED WHAT A LOT WAS?

22

23

A.

Q.

THAT'S CORRECT.

AT THE TIME THE BUILDING PERMIT WAS APPLIED FOR

22

23

A.

Q.

YES. THAT WAS 10-78.

AND WHAT WAS INCLUDED WITHIN THE DEFINITION OF

24

25

FOR THE DEVELOPMENT AND CONSTRUCTION OF THIS DUPLEX,

WHAT WAS THE PARCEL OF PROPERTY FOR WHICH THE

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

24

25

A LOT?

A. WELL, AS PERTAINING TO THIS, IT BASICALLY SAID

ANTHONY ROLLAND, RPR-CM
(407) 648-9095
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6
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THAT YOU COULD SUBDIVIDE LOTS UP AS LONG AS THEY WERE

NOT LESS THAN THE REQUIRED AMOUNT, WHICH FOR A

MULTIFAMILY OR DUPLEX, WOULD HAVE BEEN 6250 SQUARE

FEET. I BELIEVE THIS PARCEL COMES TO 6300 SQUARE

FEET. AND ADDITIONALLY IT SAYS THAT THE NARROWEST

WIDTH WILL DETERMINE THE FRONT. IN THAT PARTICULAR

CASE ROSALIND AVENUE WOULD BE THE FRONT.

1

2

3

4

5

6

7

MORGAN - DIRECT - ROPER
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LINE IS AND WHAT THE SIDE LOT LINE IS. HOW IS THAT

RELEVANT TO ANY OF THE COUNTS IN THIS CASE?

MR. ROPER: THE PLAINTIFFS, YOUR HONOR,

HAVE TAKEN THE POSITION THAT THIS WESTERN PORTION

HERE IS HIS SIDE YARD AND THEREFORE THEY CAN'T

INSTALL

THE COURT: I DON'T SEE WHERE THEY'RE

~

8 Q. LET ME ASK YOU BACK FOR A SECOND. IN REGARDS 8 TAKING THAT POSITION. THEY'RE SAYING THAT THE

9

10

TO AN ALLOWED SUBDIVISION OF A LOT, DID THAT ALSO

ALLOW FOR PORTIONS OF PLATTED LOTS?

9

10

ORDINANCE IS UNCONSTITUTIONAL. WHETHER IT'S A SIDE

LOT OR A BACK LOT IS IRRELEVANT.

11

12

A.

Q.

YES, IT DOES.

SO WITH REGARDS TO THE LOT THAT THE BUILDING

11

12

MR. ROPER: THE ARGUMENT, JUDGE, THAT'S

BEEN MADE IN THE MEMORANDUM THAT'S BEEN SUBMITTED IS

13

14

15

PERMIT WAS APPLIED FOR, THIS AREA HERE WAS AN

ALLOWABLE LOT UNDER THE CODE AS IT EXISTED AT THE

TIME?

13

14

15

THAT ONE OF THE REASONS THE ORDINANCE IS

UNCONSTITUTIONAL IS BECAUSE HE CAN'T INSTALL HIS

SATELLITE DISH IN THIS AREA HERE BECAUSE HE HAS TO

16 A. YES. BECAUSE IT MET OR EXCEEDED OUR MINIMUM 16 COMPLY WITH THE SIDE SETBACKS. IT'S THE CITY'S

17 REQUIREMENTS. 17 OPINION THAT THIS IS HIS REAR YARD AND HE CAN PUT IT

18 Q. NOW, WITH REGARDS TO THIS LOT HERE ON WHICH THE 18 ANYWHERE HE WANTS TO AND DOES NOT HAVE TO COMPLY WITH

19

20

21

22

DUPLEX WAS BUILT, AT THE TIME THE-DUPLEX WAS BUILT,

DID THE CITY ALSO HAVE IN FORCE AND EFFECT AN

ORDINANCE THAT DEFINED WHERE THE FRONT OF THE

PROPERTY WOULD BE LOCATED?

19

20

21

22

THE SIDE SETBACKS.

MR. LEE: WE ARE TAKING THE POSITION, YOUR

HONOR, THAT SINCE HE'S BEEN REQUIRED TO COMPLY WITH

ALL APPLICABLE CAPE CANAVERAL ZONING REGULATIONS, THE

23

24

A. YES.

THE COURT: MR. ROPER, OBVIOUSLY FROM THIS

23

24

ORDINANCE THAT WE'RE DEALING WITH SPECIFICALLY SAYS

HE'S REQUIRED TO COMPLY WITH SIDE SETBACKS. IT'S

25 WITNESS YOU'RE TRYING TO ESTABLISH WHAT THE REAR LOT

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

25 BEEN, IT WAS REFERRED TO AND BROUGHT UP AT ONE OF THE

ANTHONY ROLLAND, RPR-CM
(407) 648-9095
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CODE ENFORCEMENT BOARD HEARINGS AND OUR POSITION IS

THAT HE CAN'T COMPLY NITH THAT.

THE COURT: WELL, I DON'T SEE WHERE IT'S A

BIG ISSUE BECAUSE ALL OF THE EXPERTS HAVE PLACED IT

IN THAT SIDE YARD OR BACKYARD OR WHATEVER YOU WANT TO

CALL IT. I MEAN I DON'T SEE WHERE IT'S AN ISSUE.

MR. ROPER: THE ONLY POINT I'M TRYING TO

MAKE, JUDGE, AS FAR AS WE'RE CONCERNED, HE CAN PUT IT

IN THIS AREA, HERE, THIS WEST YARD, AND WE'RE NOT

GOING TO STOP HIM AND SAY HE HAS TO COMPLY WITH THE

2

3

4

5

6

7

B

9

10
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THE COURT: HE'S TELLING YOU THAT THAT'S

THE BACK, SO WHAT'S YOUR POINT IN ARGUING IT?

MR. LEE: THE POINT IS THAT THEY'VE

CONSTRUCTED THIS ARGUMENT NOW, BUT ALL ALONG THE

ORDINANCE AS APPLIED TO MR. ABBOTT MAY WELL HAVE BACK

AT THE TIME --

THE COURT: FINE, I TELL YOU WHAT. WELL,

YOU JUST STATE THAT THROUGH THIS WITNESS THAT THAT'S

THE BACK AND LET HIM CROSS EXAMINE ANY WAY HE WANTS

FOR THE RECORD.

THE CITY OF CAPE CANAVERAL IS CONCERNED, THIS WESTERN

11

12

SETBACKS ON THAT.

THE COURT: ALL RIGHT. MAKE A STIPULATION

11

12

MR. ROPER: OKAY. YOUR HONOR, AS FAR AS

13

14

15

16

17

18

19

20

21

22

23

24

25

AND THEN WE GO ON TO ANOTHER WITNESS.

MR. ROPER: WILL YOU ALL STIPULATE TO

THAT?

MR. LEE: I'M NOT SURE WHAT THE STIPULATION

IS THAT'S OFFERED.

THE COURT: THAT THAT'S THE BACK AND NOT

THE SIDE SO HE DOESN'T NEED TO COMPLY WITH THE SIDE

REQUIREMENT.

MR. LEE: NO, YOUR HONOR, WE WOULDN'T

STIPULATE TO THAT BECAUSE WE'RE AWARE OF

CIRCUMSTANCES WHERE THEY'VE COME BACK OUT AND RECITED

FOR VIOLATION, FOR THE VIOLATION OF THE SIDE SETBACKS

OR FOR ANY SETBACKS.

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

13

14

15

16

17

18

19

20

21

22

23

24

25

PORTION OF THE LOT IS THE REAR YARD AND THAT MR.

ABBOTT WOULD NOT HAVE TO COMPLY WITH THE SETBACKS IN

THAT AREA.

THE COURT: ALL RIGHT, SIR.

MR. LEE: JUST ONE QUICK LINE OF

QUESTIONING, YOUR HONOR, AND THAT IS, I BELIEVE IT'S

EXHIBIT 33.

MR. ROPER: I'M SORRY, YOUR HONOR. I DID

HAVE A FEW MORE QUESTIONS FOR THIS WITNESS REGARDING

THE COSTS THAT ARE INVOLVED IN THE PERMIT. THEY'RE

CLAIMING THAT THE COSTS OF GETTING THE PERMIT --

THE COURT: ALL RIGHT.

MR. ROPER: THANK YOU.

ANTHONY ROLLAND, RPR-CH
(407) 648-9095
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THE COURT: I THOUGHT WE HAVE ESTABLISHED

IT'S $50. II 2
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CONVERSATIONS THAT HE HAD WITH YOU IN EARLY 1992

WHEREIN YOU AUTHORIZED HIM TO REINSTALL HIS SATELLITE

t-

DISH HAD BEEN DOWN FOR UP TO FOUR YEARS?

WITH MR. ABBOTT, WERE YOU AWARE THAT HIS SATELLITE

DISH. HAVE YOU HAD HEARD THOSE ALLEGATIONS BEFORE?3

4

5

6

7

8

MR. ROPER: YES, SIR. AND THEY'RE ALSO

CLAIMING THOUGH THAT WE'RE GOING TO REQUIRE A SITE

SURVEY AND A SURVEYOR TO COME IN AND DO THAT.

THE COURT: ALL RIGHT. WE HAVE GOT INTO

EVIDENCE IT'S $50, SO GO ON THERE FROM THERE.

BY MR. ROPER:

3

4

5

6

7

8

A.

Q.

A.

YES, I HAVE.

AT THE TIME THAT YOU HAD THOSE CONVERSATIONS

NO, SIR, I WAS NOT.

9 Q. MR. MORGAN, WITH REGARDS TO THE REQUIREMENTS OF 9 Q. HAVE YOU SUBSEQUENTLY ADVISED MR. ABBOTT THAT

A.

10

11

12

13

THE SATELLITE DISH ORDINANCE, IN ORDER TO ISSUE A

BUILDING PERMIT, WOULD YOU REQUIRE MR. ABBOTT TO HAVE

A FORMAL SITE SURVEY PERFORMED?

BECAUSE THE BUILDINGS ARE EXISTING AND WE HAVE

10

11

12

13

YOU AND HE HAD A MISUNDERSTANDING CONCERNING THE

LENGTH OF TIME WHICH THE SATELLITE WOULD HAVE BEEN

DOWN?

MR. LEE: OBJECTION. LEADING, YOUR HONOR.

14

15

ALREADY ESTABLISHED WHERE THE PROPERTY LINES ARE, WE

COULD USE A SKETCH FOR THE PURPOSES OF LOCATING A

14

15 Q.

THE COURT: SUSTAINED.

HAVE YOU HAD SUBSEQUENT CONVERSATIONS WITH MR.

16 SATELLITE DISH. 16 ABBOTT REGARDING THAT?

17 Q. AND YOU'RE TALKING ABOUT A HAND DRAWN SKETCH 17 A. YES, I HAVE.

A.

18

19

THAT THE PROPERTY OWNER COULD DO HIMSELF?

YES, DIMENSIONED AND WE COULD-USE THAT, YES.

18

19

Q.

A.

AND WHAT HAVE YOU ADVISED MR. ABBOTT?

THAT I BELIEVE IT WAS AFTER HIS FIRST

20 Q. AND IN MR. ABBOTT'S CASE HE ALREADY HAS A SIX 20 APPEARANCE AS A NEW COUNCIL MEMBER OR THE SECOND,

21

22

23

FOOT FENCE ON HIS PROPERTY. WOULD YOU REQUIRE HIM TO

HAVE AN ADDITIONAL FENCE PUT UP IN ORDER TO COMPLY

WITH THE ORDINANCE?

21

22

23

AFTER LISTENING TO SOME OF THE TESTIMONY ON A CODE

ENFORCEMENT ISSUE, I TOLD HIM THAT WE CLEARLY MUST

HAVE HAD A MISUNDERSTANDING BECAUSE I HAD NO IDEA

24

25

A.

Q.

NO, WE WOULD NOT.

MR. ABBOTT TESTIFIED CONCERNING SOME

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

24

25

THAT THE DISH HAD BEEN DOWN FOR THAT PERIOD OF TIME.

MR. ROPER: THANK YOU, SIR.

ANTHONY ROLLAND, RPR-CM
(407) 648-9095
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~

1

2

CROSS EXAMINATION

BY MR. LEE:

1

2

A.

Q.

YES.

ISN'T IT TRUE THAT HE PUT UP --

3 Q. PLEASE UNFOLD THIS EXHIBIT AND TAKE A LOOK AT 3 MR. ROPER: YOUR HONOR, I OBJECT AS BEING

4 THAT, SIR. WHAT IS THAT? 4 OUTSIDE THE SCOPE.

5 A. THAT LOOKS LIKE A SKETCH THAT A DEVELOPER HAS 5 THE COURT: SUSTAINED. WE'RE ONLY

6

7

MADE UP FOR THE PURPOSES OF OBTAINING A BUILDING

PERMIT.

6

7

CONCERNED WITH THIS LOT HERE, NOT SOMEBODY ELSE'S.

MR. LEE: YOUR HONOR, I'M GOING TO INTEND

8 Q. AND THOSE ARE, IN FACT, THE APPROVED PLANS WITH 8 TO TIE THIS TOGETHER IN TERMS OF THE WAY THE CITY

9 THE CITY STAMP ON THEM, AREN'T THEY? 9 DEALS WITH SETBACKS.

10

11

A.

PLAN.

THIS IS A COpy OF AN APPROVED PLAN OR SITE 10

11

THE COURT: OBJECTION SUSTAINED.

BY MR. LEE:

12 Q. AND THIS IS WHEN THE DEVELOPER, THE DEVELOPER 12 Q. LET ME ASK YOU ONE OTHER THING. THE NARROWEST,

13 OR BUILDER RECEIVED HIS APPROVAL FOR THE CONSTRUCTION 13 LOT 151 CONFIGURED THIS WAY, ISN'T IT?

14 ON THESE PLANS, CORRECT? 14 A. LOT 15, YES, RUNS NORTH AND SOUTH.

15

16

A.

Q.

IT APPEARS TO BE, YES.

DO YOU SEE IN THE UPPER LEFT-HAND CORNER ABOVE

15

16

Q.

A.

YOUR CITY REGULATION, ZONING REGULATIONS?

HUH?

17 MR. ABBOTT'S LOT? 17 Q. ISN'T IT TRUE THAT THEY DEFINE, THAT THEY

18

19

A.

Q.

YES.

DO YOU SEE WHERE IT SAYS 15-FOOT SIDE SETBACK?

18

19

DEFINE THE FRONT AND SIDE WITH REFERENCE TO THE TERM

LOT?

20

21

A.

Q.

YES.

THANK YOU. SIR, ARE YOU FAMILIAR WITH A

20

21

A.

Q.

I DON'T UNDERSTAND THAT QUESTION.

THAT THEY USE THE TERM LOTS AND WHERE THE

22 GENTLEMAN IN CAPE CANAVERAL NAMED SCOTT MCCALLEY? 22 NARROWEST PART OF THE LOT ABUTTING A STREET IS?

23 A. YES, I AM. 23 A. THAT WAS PERMITTED AS A DUPLEX AND IT SETS ON

24 Q. ARE YOU FAMILIAR WITH THE CONSTRUCTION THAT 24 PORTIONS OF TWO LOTS.

25 OCCURRED ON HIS LOT?

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

25 Q. ALL RIGHT. THE NARROWEST PORTION OF LOT 15 IS

ANTHONY ROLLAND, RPR-CM
(407) 648-9095
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f'

A.

REGULATIONS, DOES IT GET CALLED A NON-CONFORMING LOT?

2

THIS PORTION, CORRECT?

THAT'S ONE BUILDING PERMIT ON ONE LOT THAT THEY

1

2 A. IT WAS A NON-, A LEGAL NON-CONFORMING LOT WHEN

J CHANGED AND SUBDIVIDED TO 63 FOOT BY 100. J THEY STARTED. THOSE WERE SUBDIVIDED BACK IN 1921 OR

4 Q. OKAY. THERE ISN'T ANY DISPUTE THAT THE FRONT 4 SOMETHING.

5 OF WHERE MR. ABBOTT'S HOUSE OR THE ENTIRE DUPLEX IS 5 Q. ALL RIGHT. AND DO YOU KNOW WHAT THE SETBACK

6 ON JACKSON AVENUE, RIGHT? 6 REQUIREMENTS ARE FOR THE SIDE AND REAR FOR

NON-CONFORMING LOTS?7

8

A.

Q.

NO, SIR. IT'S ON ROSALIND AVENUE.

BUT I MEAN YOU'RE NOT DISPUTING THAT THAT'S

7

8 A. YES, I DO.

A. PARTICULAR CASE YOU HAVE A RIGHT OF WAY COMING

9

10

11

WHERE HIS FRONT DOOR AND HIS MAILBOX AND HIS DRIVEWAY

AND ALL OF THAT IS, ARE YOU?

NO, SIR. THAT MAKES NO DIFFERENCE. I'M NOT

9

10

11

Q.

A.

WHAT'S THE SETBACK?

ON THE FRONT IT WOULD BE 25 FEET, AND IN THIS

Q.

12

13

14

15

16

DISPUTING THAT.

MR. LEE: IF I MAY HAVE JUST ONE MOMENT.

I'LL TRY TO BE BRIEF. I KNOW THE COURT DOESN'T

WANT ME TO BELABOR THIS ISSUE. R-2 MINIMUM SETBACK

REQUIREMENTS OF CAPE CANAVERAL CODE, ARE YOU FAMILIAR

12

13

14

15

16

THROUGH ON JACKSON, SO LIKEWISE IT HAS TO BE 25 FEET

FOR THAT SETBACK, AND THEN THE REAR MUST BE 15 FEET

MINIMUM AND THE SIDE WOULD BE EIGHT FOOT OR TEN

PERCENT OF THE WIDTH OF THE LOT, WHICHEVER IS

GREATER.

17 WITH THOSE? 17 Q. SO LET ME SHOW YOU PAGE 29 FROM THE ZONING

18

19

A.

Q.

YES, SIR.

BECAUSE OF THIS DEVELOPMENT-THAT OCCURRED HERE

18

19

REGULATIONS OF THE CITY OF CAPE CANAVERAL, R-2

MINIMUM SETBACK REQUIREMENTS, IS THAT THE PORTION

20 AND THE CONFIGURATION, DOES THAT MAKE THIS A 20 THAT APPLIES?

A.

Q.

TEN FEET, AND IF IT'S A NON-CONFORMING LOT, 15 FEET?

21

22

23

24

25

NON-CONFORMING LOT?

BECAUSE OF THE -- IT APPEARS TO BE THEY'VE

CREATED ZERO LOT LINE OWNERSHIP AND DONE THEIR OWN

SUBDIVIDING WITHOUT GOING THROUGH THE CITY PROCESS.

SO AS A RESULT OF THAT, UNDER THE ZONING

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

21

22

23

24

25

A.

Q.

A.

Q.

YES.

OKAY. AND THE SIDE SETBACK IS EITHER EIGHT OR

THAT'S CORRECT.

AND FOR A SIDE CORNER LOT --

ANTHONY ROLLAND, RPR-CM
(407) 648-9095
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A. UH-HUH.
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FriooJolUl action. Groundless laWSUit with little pros
pect of success; often brought to embarrass or annoy the
defendant. Sn Failure to state cause of action.

Fri.voJ(JutJ appeal. One in which no justiciable questton
has been presented and appeal is readily recognizable as
devoid of merit in that there illittle prospect that it can
ever succeed. Brooks v. GeneraJ Motors AslIembly Divi
sion, Mo.App., 527 S.W.2d 50, 53. Cn federal practice. if
a court of appeals determines that an appeal is "friv
olous," it may award damages and single or double costs
10 the appellee. Fed.R.App.P. 38.

From. As used as a function word. implies 8 starting
point, whether it be of time, place. or condition; and
meaning having a starting point of motion. noting the
point of departure. origin, withdrawal, etc.• 88 he trav
eled "from" New York to Chicago. Silva v. MacAuley.
135 CaI.App. 249. 26 P.2d 887. One meaning of "from"
is "out oC'. Word "Crom" or "after" an event or day
doell not have an ab801ute and invariable meaning. but
each should receive an inclusion or exclusion construc
tion according to intention with which such word is
U8ed. Acme Life Ins. Co. v. White. Tex.Civ.App., 99
S.W.2d 1059. 1060. Warda "from'· and "10," uoed in
contract. may be given meaning to which reason and
!Jen. entitles them. under circumstances of caae. Wood
ruff v. Adam•. 13<4 CaI.App. 490, 25 P.2d 529.

From one place to another. From premises owned by
one person to premisM owned by another penon in
some legal subdivision or from one legal subdivision to
another.

From penon. Includes taking from presence of person
assaulted as well sa taking of property in actual contact
with penon of one robbed.

From. throulh. or under. The term refers to origin or
Fritbmaa Ifrilrnaen/. A member of a com..ny or frater~ I devolution of property, and unless some tille to or inter·
nity. est therein hu been derived by assignment or otherwise

Fritbaoene IfrigeOwk~n/. Surety of defense. Jurisdic- ~~ party. ~ve~.tob~ecedent'. eetate. statute barring
tion of the peace. The franchi.Be of pf'e8l!rving the peace. ~ tmony IS mapp tC8 e.

Alao _lied 7ritiuloA.n." l'F,~.:.li:: ~o:::n" Occaaionally, at intervala, now and

Frithaplot Ifrilsplot/. A spot or plot of land. encircii
some stone tree or well. considered aacred and the root. Forepart. u oppoeed to the back or rear. Any
fore atTorctin, ~ua.ry to criminals.' side or face of a building is a front. althoueh the word is

more commonly uaed to denote the entrance side. In re
Fritholool IfrilotUwl/. The otool of _, A .tool or Mcinerney, 47 Wyo, 258, 3<4 P.2d 35. 43, AJJ applied 10 a
chair pjaced in a church or cathedraJ. and which w~ bare lot, it ia that aid. of lot w-.rds which. in ordinary
the symbol and place of IIlDctuary to thc.e who fled to It circumstances, hOWie, when built, will most likely face.
and reKhed it. and very general usage of buildill(( houses with their

Frivoloua. or little weight or importance. A pleading I main entrance ~d shorter: ~t~t I~ne results. in
is "frivolous" when it is c1eaely insufficient on ita face, common un~erstandmg that t.tU.. 18 std. antended when
and doee not controvert the material points of the oppo- front of lot lS referred to.
site pleading, and iii presumably intefl'OMd for mere Frontage. Linear distance of property along street.
pUrpo8eI of delay or to embarrass the opponent. A highway. river. or lake. Extent of front along road. or
claim or defeD8e is frivoloua if a proponent. can present I street. Tzeses v. Barbahenn, 125 N.J.L fW3. 17 A.2d
no rational a.rgument baeed upon the evidenQ!! or law in I 539,5010. The line of property on a public street. Jag.
support of that claim or def~n8e. Liebowitz v. Aimelltco endocf v, City of Memphis. Tenn.• 520 S.W.2d 333. 336.
Inc., Colo.App., 701 P.2d UO. 142. Frivoloua pleadinp Space available for erection of buildjnp, and doe. not
rnay be amended to proper form. or ordered Btricken. include cross streets Qr Bp8O@ occupied by sidewalk or
under federal and Btate Rules of Civil Procedure. I any ornamental 9p8Cf!IJ in plat between sidewalks and

Frttbgar Ifrilgae/. The year of jubilee, or of meeting for
peace and friendship.

Fritbcilda Ifri9gilda/. Guildhall; a company or frater~

nity for the maintenance of peace and MCUrity; a.leo II
fine for breach of the peace.

benefits are in addition to regular selary or wages and
are a matter of bargaining in union contracts. S« also
Catetena plan; Pension ptan: Perquisites.

Frisk. Contact of the outer clothing of a penon to detect
by the sense of touch whether a concealed weapon is
being carried. People v. Francis. 1 Dept.. 108 A.D.2d
322. 489 N.Y.S.2d. 166. A pat-down search of a suspect
by police, designed to discover weapons for purpose of
insuring safety of officer and others nearby. and not to
recover contraband or other evidence for use at subBe
quent trial. The scope of 8 frisk has been limited by the
courts to be 1-. than a fuU-scaJe search. In determin
ing whether 8 police officer had a bB8ia for initiating a
frisk, there are two matters to be conaidered. One
concerns whether the officer had a sufficient degree of
9tlSpicion that the party frisked wu armed and danger·
ous,. and the other whether the officer wu rightfully in
the preeence of the party frisked 80 as to be endangered
if that penon WP armed. Terry v. Ohio, 392 U.S.!. 88
g,Ct. 1868, 20 L.Ed.2d 889. S« aw, stop and frisk,

Frith. Sax. Peace. security, or protection. This word
OCCUR in many compound terms used in Anglo-Saxon
law.

Frithbor1l Ifri900rg/. Frank-pledge.

Frithbote Ifri9b6wt/. A satisfaction or fine. for a breach
of the peace.

Frithbreach I friBbriych/. The breaking of the peace.

FRINGE BENEFITS

YOU CAN

THE SIDE ON A

25 FEET, IS IT TRUE THAT

WELL, GET HIM STARTED.

THANK YOU, MR. MORGAN.

YOUR HONOR, THE NEXT WITNESS

OKAY.

THANK YOU.

I DON'T HAVE ANYTHING FURTHER.

I GOT THAT WRONG.

I '}{ SORRY.

MR. LEE:

MR. ROPER:

CALL YOUR NEXT WITNESS.

THE COURT:

MR. ROPER:

THE COURT:

I'M SORRY.

ANTHONY ROLLAND, RPR-CM
(407) 648-9095

Q. -- THE SETBACK IS 25 FEET ON ALL NON-CONFORMING

THE SIDE SETBACK LINE IS 25 FEET FOR NON-CONFORMING

LOTS OF RECORD?

A. IS IT TRUE WHAT?

BY THE CITY. I ANTICIPATE THAT HE'S GOING TO TAKE

A. IT'S 25 FEET IN THIS PARTICULAR CASE FROM

CORNER LOT LINE, IF THIS IS A NON-CONFORMING LOT,

SPECIAL SETBACKS, AND THAT REFERS TO RIDGEWOOD

LOTS OF RECORD?

ABOUT AN HOUR, HOUR AND A HALF.

EITHER STREET, AND IF YOU GO TO 641.17, IT REFERS TO

A. NO.

Q.

STEP DOWN.

WHAT IS THE SETBACK, JUST TELL ME.

THAT I HAVE IS MR. FERRARI WHO IS THE EXPERT OBTAINED

AVENUE, ATLANTIC AVENUE AND ASTRONAUT BOULEVARD.

Q. NONE OF THOSE ARE RELEVANT?

8

9

7

1

6

4

5

3

2

20

10

17

19

13

24

16

12

21
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11

14

15

18

23

25
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City of Cape Canaveral
lOS POLK AVENUE • P.O. OOX J2G
CAPt: CANAVERAL. FLORIDA ,]2920

TEUftiON( ";0778.3-1100

M E M 0 RAN DUM

Memo to the File
January 6, 1993
Page 2 of 2

On January 5, 1993, I met with Robert Abbott in the Building
Department when he hand carried his letter dated January 5, 1993.
After review of the letter, I told him since we had a definite
conflict, I would go to the City Manager for permission to call in
an outside source to deal with this permit application. Bennett
Boucher, Acting city Manager, gave me permission to go ahead.

I called Artis Gunn on January 6, 1993 and arranged a meeting at
4:30 P.M. on January 7, 1993.

DATE: January 6, 1993

File

James E. Morgan, Building Official ~~FROM:

TO:

RE: LETTER FROM ROBERT ABBOTT DATED. JANUARY 5, 1993

The following is my response to the above referenced letter as
follows:

.... Application with attachments was dated October 30, 1992 not
November 3, 1992.

~
~ . r discussed section 641.21, Setback Encroachments, with Mr.

Abbott and my staff provided him a copy of that particular
section of the Code, at his request, on October 30, 1992.

The shed (100 sq. ft.) ~ require a permit as per Resolution
#92-56 which states that when an inspection is required, a
permit is needed. We check for size verification, setbacks,
and proper tie downs.

4. What Mr. Abbott refers to as a "windstorm cover" encroaches
into the required setback when up, which it has been since it
was installed without a permit. Refer to Section 641.21(E).

5. There is no Survey of.the property located in the City address
file or on micro film. A sketch if correct will suffice.

6.

7.

Again, I went over this with Mr. Abbott on October 30, 1992.

copies of any and all Ordinances are available through the
City clerk' to purchase or may review in the Building
Department. Additionally, Mr. Abbott was provided a copy of
all the city regulations and ordinances When he took office as
a'Council Member.

-Z,3-
-2"Z-

THE an OF CAP'! CAHAVEfW. SUPPORTS AECYCUNQ
PRINTED ON RECYCLED PN"ER
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1 UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

2 ORLANDO DIVISION

3 CASE NO. 92-1113-CIV-ORL-18

4 ROBERT J. ABBOTT,

5 Pla~ntiff,

6 vs.

7

8

9

10

11

12

13

14

15

16

17

CITY OF CAPE C.ANAVERAL ,
CODE ENFORCEMENT BOARD OF
THE CITY OF CAPE CANAVERAL,
and THOMAS B. KLEVING,

Defendants.

DEPOSITION OF:

DATE:

TIME:

PLACE:

REPORTED BY:

RONALD COOK, Ph.D.

June 21, 1993

1:30 p.m. - 4:15 p.m.

15 Southeast First Avenue
Suite B
Gainesville, Florida

Marsha L. Schnipper
Court Reoorter
Not:a-.ry PUblic

18 APPEARANCES:

19

20

21

22

23

24

25

Lowndes, Drosdick, Doster, Kantor & Reed, P.A.
BY: JANET COURTNEY, ESQUIRE
215 North Eola Drive
Post Office Box 2809
Orlando, Florida 32802
Attorney for Plaintiff

Dean, Ringers, Morgan & Lawton, P .A.
BY: MICHAEL J. ROPER, ESQUIRE
Post Office Box 2928
Orlando, Florida 32802
Attorney for Defendant

V'~DINGRAM, DURSCBER & VANLANDINGHAM
Court Reporters
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2

49

would say, yes, indeed, it is erihanced by preventing

wind-blown debri, mini:mi.zing wind-blown debri.

"1

2

50

But, in fact, from a structural perspective, it can

+

of the safety objective?

of Cape Canaveral to address wind-blown debri as being part

3

4

5

5

7

Q.

A.

Q.

Are you aware of any fo:mal resolution of the City

No.

I'd like you to next look at -- I think paragraph 0

3

4

5

6

7

structural perspective.

Q. And this is on any structure?

A. M'hum. Yes.

Q. DO you believe from your technical perspective that

this is a reasonable portion of the ordinance?

8 is' what you refer to as being the next portion of the 8 A. Well, from my perspective it doesn't need to be a

9

10

11

ordinance that you thought you could give testimony on

and ask you what your opinion about that por--ion of the

ordinance is?

9

10

11

part of the ordinance, but that is only from a structural

perspective. I suspect that that is geared more toward

aesthetics. I don't knew.

0) A. My opinion on that portion -- let me discuss it. 12 Q. But from a structural perspective do you believe

13

14

15

16

This is paragraph O. "No earth station anteJUIA shall be

mounted onto the top or side of any single family building,

duplex, or triplex."

My opinion on that is strictly from a structural

13

14

15

16

that it is an unreasonable portion of the ordinance from

your technical background?

MR. ROPER: Object to the form of the question.

You can answer.

BY THE WITNESS:

unreasonable. It' s just -- it's not necessary.

merit in it from a structural perspective woul.d be ground

mounted has no influence on the structure. If you mount it,

indeed mount it to the top on the roof or on the wall of a

17

18

19

20

21

22

23

24

perspective. It has nothing to do with aesthetics. From a-structural perspective I could design you an adequate

support system for a satellite dish on top of your bui1.dinq,on the side of your building. It would necessitate possible

mocti.fications to the building to support the dish and the

loads from the dish ca~9' the wind. I might have to

if it was on the roof, you might have to add members to your

roof trusses. If it was in the wall, you might have to

17

18

19

20

21

22

23

24

A.

Q.

A.

It's not necessary. I don't want to say it· s

Why don't you want to say it's unreasonable?

Well, there may be other -- it would be -- the

25 strengthen the walls.

L
25 structure, it necessitates should necessitate -- matter
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D.C. Docket No. 92-1113-Crv-oRL-

versus
Plaintiff-Appellant,

DO NOT PUBLISH
established that S 641.61 permitted Abbott to position the

satellite dish so as to receive approximately 250 channels but

precluded reception from several Eastern satellites. The

district court found that the local ordinance satisfied the

requirements to avoid FCC preemption and that Abbott'S

constitutional rights were not violated. While the ordinance

appellant's attacks under the circumstances presented.

Accordingly, we AFFIRM.

could have been better crafted. it is sufficient to withstand

No. 94-2135

IN THE UNITED STATES COURT OF APPEl F6 .
FOR THE ELEVENTH CIRCUIT F I LED

U.S. COURT OF APPE.
EL-e:vENTH CIRCUIT

EJ
MIGUEL J. CORTEZ

CLERK
ROBERT J. ABBOTT,

CITY OF CAPE CANAVERAL; CODE ENFORCEMENT
BOARD OF THE CITY OF CAPE CANAVERAL,

Defendants-Appellees,

THOMAS B. KLEVING.

Defendant.

Appeal from the United States District Court
for the Middle District of Florida

(November 16, 1994)

a~fora COA, uLACK and ~TT, Cir=~it J~dges.

PER CURIAM:

Appellant Robert J. Abbott appeals the district court's

order finding that 47 C.P.R. § 25.104 (1992) neither preempts

641.61 of the Cape Canaveral ordinance nor violates Abbott's

constitutional =ights. Abbott brought suit against the City of

Cape Canaveral challenging the validity of § 641.61 which limited

placement of a satellite television receive-only antenna he had

2



UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

Case No. 92-1113-CIV-ORL-18

2. I was che actorney for Robert J. Abbott in the above-

styled litigation and the subsequent appeal in the United States

Eleventh Circuit Court of Appeals under Case No. 94-2135.

l

3. As a consequence of the foregoing, I am personally
ROBERT J. ABBOTT,

?laintiff,

vs.

familiar with the attorneys' fees incurred by Robert J. Abboct in

connection with this action, including representation of Mr. Abboct

in negociations and presentations co the City of Cape Canaveral

before filing suit, and throughout the entire cause of che trial

CITY OF CAPE CANAVERAL,
CODE ENFORCEMENT BOARD OF
THE CITY OF CAPE CANAVERAL,
and THOMAS B. KLEVING,

and appellate proceedings.

4. Through and inclUding December 15, 1.994, Plainti.ff's

Defendants. attorneys and paralegals have expended 509 hours in t:he

-----------_/ representation of Mr. Abbott at billing rates varying from $65-$175

AfFIDAVIT OF ATTORNEYS' FEES %
per hour.

5. Through and including October 15, 1994, Robert J. Abbott

STATE OF FLORIDA
COUNTY OF ORANGE

BEFORE ME, che undersigned auchority, chis day personally

has incurred attorneys' fees in the total amount of $106,090.75 in

connection with this action. Attached hereto as Composite Exhibit

"A" are copies of che att:orneys' fees and cost invoices in chis

appeared R. :<imbark Lee, Esquire, of che law firm of LOWNDES, matter through December 15, 1994.

DROSDICK, DOSTER, KANTOR 5< REED, PROFESSIONAL ASSOCIATION, -f 6. The atcached invoices also reflect various costs incurred

actorneys for Plaintiffs, who, being duly sworn, deposes and says: by Mr ..~bott in the t:otal amount of $10,541.45. In addition to

I am an attorney duly authorized to practice law in all

che scate and federal courts in che State of Florida. I have been

actively engaged in che practice of law in Florida for

these billed costs, Mr. Abbott has incurred subscantial additional

costs which he paid directly for expert wicness fees and other

costs.

approximately 10-1/2 years. 7. These attorneys fees and costs were charged to Mr. Abbott

over the course of more than two years of protracted federal court

litigation, including an appeal, pursuant to a written hourly fee

17707IIBARONElM
17707!IBARONElM 2



agreement with Mr. Abbott. Although the litigation was not M E MaR AND U M
ultimately successfully, the hourly rates charged by the attorney

and the time expended by those attorneys, was reasonable and at all

times requested by Mr. Abbott.

FURTHER AFFIANT SAYETH NAU~

~~~

Robert Abbott

Kimbark R. Lee ~~.y

TO:

FROM:

DATE: November 1, 1994

.\bbott/Appeal (059033/39247)~:

SWORN TO ~ SUBSCRIBED before
me this~ day of~~ ,
1994 by ~. kia>'t»£'
who is personally known to me or
produced identification.
Identification:

a-.-_~
Prfntea~me: _
NOTARY PUBLIC
Serial No.: _-:::---,.. _
My Commission Expires:

(NOTARY SEAL)

Tll8'IESA A. E&IH
MY COIMSSION I Cl3I4lll EllPlRES

Mer 13. 1997
'-'11ft:f...,..,.-.wd.1C.

"Nl2.1
che Eollowing is some information regarding the panel that
declde your appeal:

1. Rosemary Barkett was appointed to the 11th Circuit Court
of Appeal, r believe, by President Clinton within the
last year. Most recently before ~hatl she was the Chief
Justice of the Florida Supreme Court. She is 55 years
old and a resident of Miami. She 'Nent to Springhill
College in Alabama and for a ~ime, I believe, was a nun.
At age 32, she graduated from ~he University of Florida
School of Law.

2. Susan H. Black is about 45 years old. She went to
college at FSU and law school in Gainsville at University.. .
of Florida. She was forme::-Iy a United States ~d,NC;
Judge for the Middle Dist::-lct of Florida and, I believe,
was the Chief Judge for the Middle District for a period
of time. She is also fairly new the 11th Circuit Court
of Appeals (within the last 2 years or so) Her home is
in Jacksonville, Florida.

3. Emmett R. Cox is from Mobile, Alabama. He attended
college and law school at the University of Alabama
Birmingham. He is 59 years old.
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